
© McCollum, Crowley, Moschet, Miller & Laak, Ltd.  1 

 

 

 

 

 

 

 

 

 

December 2015 
 

MINNESOTA SUPREME COURT CLARIFIES  
STATUTE OF LIMITATIONS ON 

CONSTRUCTION DEFECT ACTIONS 
BY: LEON P. WELLS 

 
328 Barry Ave., LLC v. Nolan Properties 
Group, LLC, — N.W.2d — (Minn. 2015) — In a 

brief opinion, the Supreme Court of Minnesota 

recently clarified the limitations period that applies 

to construction defect actions. Distinguishing the 

statute of limitations from the statute of repose — 

both contained in Minn. Stat. § 541.051, subd. 1(a) 

— the court concluded that construction projects 

need not reach the stage of “substantial 

completion” before the 2-year statute of limitations 

can begin to run. Rather, the 2-year clock starts 

ticking as soon as the defect is “discovered.”    

 

 

THE CLOCK STARTS WITH 

“DISCOVERY” OF THE INJURY 

 

Using a plain-language approach, the court in 

Nolan  Properties parsed the provisions of Minn. 

Stat. § 541.051, subd. 1(a), which reads: 

 

[N]o action by any person in contract, tort, 

or otherwise to recover damages . . . arising 

out of the defective and unsafe condition of 

an improvement to real property, shall be 

brought . . . more than two years after 

discovery of the injury, nor in any event 

shall such a cause of action accrue more 

than ten years after substantial completion of 

the construction. 

 

Noting that the statute unambiguously references 

“substantial completion” in relation to  the 10-year 

statute of repose provision only, the court refused 

to read a substantial-completion requirement into 

the 2-year statute of limitations provision. This 

phrasing, the court said, “is evidence that the 

Legislature did not intend to condition the running 

of the 2-year statute of limitations on substantial 

completion of the construction.” To the contrary, 

the statute of limitations begins to run as soon as 

the injury is “discovered.” 

 

 

BUT WHAT CONSTITUTES “DISCOVERY”? 

 

In Nolan Properties, the court recognized the 

significant factual difficulty of determining when 

an injury occurred and whether it had been 

“discovered” at a certain point in time. Because 

substantial completion need not be reached before 

an injury becomes discoverable, ongoing 

construction and early attempts to repair early-

recognized defects could significantly affect 

whether that early-recognized defect was truly 

“discovered” as an actionable injury. Ultimately, 

the court seemed to closely link “discovery” to 

one’s awareness of “the need to take action to 

repair the problem.”  

 

An example helps to illustrate the factual 

problems. If a leaking window was detected early 

in a project and attempted repairs or the ongoing 

construction seemed to have solved the problem, 

but the leaking then resumed at a much later date, 

there would be a significant fact question as to 

whether true “discovery” occurred at the earlier or 

later date. It could be that the early repairs fixed 
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the problem and the subsequent leaking is part of a 

different, newly discovered defect. On the other 

hand, it is just as likely that the early repairs 

provided only a temporary patch or that other 

environmental conditions simply did not allow the 

leak to rear its ugly head for a period of time. 

Telling which of these two situations is present 

will often not be readily apparent in the 

construction context, and determining when 

“discovery” of the leak occurred will depend 

entirely on the facts surrounding the project and 

parties.  

 

The above example is almost identical to the 

factual situation presented by Nolan Properties. 

There, in October 2009, the project owner 

discovered pooling water that had been caused by 

a window leak inside the building project. The 

owner had a subcontractor attempt to repair the 

leak, which seemed to solve the problem. Ten 

months later, however, and after substantial 

completion and occupancy, the owner found water 

in the same location. Over the next two years, the 

owner hired experts to investigate the leak who 

determined that it came from the same area. They 

also discovered substantial water damage. The 

owner then brought a negligence action for 

damages against the general contractor in June 

2012.  

 

During discovery, the owner testified that he 

believed the 2009 repairs had fixed the leak, but 

evidence existed showing that the owner had in 

fact been told that the repairs would be insufficient 

and that the problem would continue. The trial 

court granted summary judgment for the 

contractor, concluding that the suit was untimely 

under the 2-year statute of limitations because the 

owner had discovered the leak in 2009 — almost 3 

years prior to bringing suit. The court of appeals 

affirmed.  

 

The supreme court disagreed, however. Given the 

early attempts to repair the leaking window, the 

project owner’s testified belief that the leaks had 

been fixed, and the 10-month span before the 

leaking resumed, a reasonable juror could have 

determined an injury had not occurred until the 

leaking reappeared in August 2010. If, as the court 

indicated, an injured party is not aware of “the 

need to take action to repair the problem” — i.e. 

they believed the problem had been rectified by the 

attempted repairs or ongoing construction — it is 

possible that true discovery of the injury did not 

occur until the leaking resumed and was 

recognized at the later date. If the owner had not 

truly discovered the injury until the leaking 

resumed, his action would not be barred by the 

statute of limitations. 

 

Given the factual discrepancies surrounding “when 

[the] property owner knew or should have known, 

through the exercise of due diligence, of the 

injury,” the supreme court declined to say when 

discovery had truly occurred. Indeed, the timing of 

the discovery of an injury will generally be a 

question of fact appropriately left to the fact-finder 

unless reasonable minds could not possibly draw 

contrary conclusions. Given the reasonable 

contrary conclusions surrounding the facts in this 

case, the court reversed the lower court’s grant of 

summary judgment and remanded the case for 

further fact-finding proceedings. ■ 

 

_________________________________________ 

 

 

Please contact attorney Leon P. Wells at 

lpw@mccollumlaw.com if you have any questions 

regarding this decision. 
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