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WISCONSIN SUPREME COURT FINDS 

COVERAGE FOR GAS EXPLOSION 

DAMAGE & INJURY UNDER 

CONTRACTOR’S POLLUTION 

LIABILITY (CPL) POLICY. 
BY LEON P. WELLS 

 
Acuity v. Chartis Specialty Ins. Co. 861 

N.W.2d 533 (Wis. 2015) — The Wisconsin 

Supreme Court recently held that property damage 

and bodily injury caused by a gas leak and 

subsequent explosion triggered coverage under a 

Contractor’s Pollution Liability (CPL) policy and 

that coverage under a concurrent CGL policy did 

not preclude CPL coverage. 

 

 

FACTUAL BACKGROUND 

 

Dorner, Inc., contracted with the Wisconsin 

Department of Transportation to perform road 

construction. During excavation, Dorner damaged 

an underground natural gas pipe causing the pipe 

to leak, as well as a subsequent gas explosion and 

fire. The explosion and fire caused various 

property damage and personal injury resulting in 

four lawsuits against Dorner. Acuity, Dorner’s 

CGL carrier, defended and indemnified Dorner, 

settling the lawsuits. Acuity then sought 

reimbursement from Chartis, who refused to 

contribute to the insured’s indemnification. Acuity 

then brought suit in the district court, seeking a 

declaration that Chartis had a duty to defend and 

indemnify Dorner under Dorner’s CPL policy with 

Chartis.  

 

 

THE CPL POLICY 

 

The Chartis CPL policy provided that Chartis 

would cover the insured’s liability for claims of 

bodily injury and property damage “caused by 

Pollution Conditions,” defining “Pollution 

Conditions” as the “release or escape of any solid, 

liquid, gaseous, or thermal irritant or 

contaminant…into or upon the land, [or] the 

atmosphere…provided such conditions are not 

naturally present in the environment in the 

concentration or amounts discovered.” The policy 

did not define the terms “irritant” or 

“contaminant.” 

 

The policy also provided terms regarding 

concurrent coverage, stating that the CPL policy 

would be primary where other insurance was 

available for a loss covered by the CPL policy. 

Where the other policy was also primary and 

permitted contribution in equal shares, Chartis 

would be obligated to cover one half of the 

insured’s liability. 

 

 

THE LOWER COURTS 

 

Under the terms of the CPL policy, the trial court 

determined that Chartis had breached its duty to 

defend and indemnify and ordered Chartis to split 

the associated costs 50/50 with Acuity. The Court 

of Appeals disagreed, however, contending that 

because the damage was caused by the fire and 

explosion — not by any intrinsically harmful 
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property of natural gas as an “irritant or 

contaminant” — there was no coverage under the 

CPL policy. Acuity appealed. 

 

 

THE SUPREME COURT 

 

On appeal, the Wisconsin Supreme Court focused 

on three questions in determining whether the CPL 

policy covered the gas explosion and fire damage. 

 

First, the Court asked if natural gas was an “irritant 

or contaminant.” Answering in the affirmative, the 

Court took a plain-meaning approach and looked 

to previous CGL cases that had defined 

“contaminate” as “to make impure or unclean by 

contact or mixture.” Due to the volatility of natural 

gas, the Court concluded, it clearly renders the air 

and ground into which it is leaked impure or 

unclean. As such, the leaked natural gas was a 

“contaminant,” and because the leak caused the 

gas to be present in concentrations above those 

“naturally present in the environment,” the gas 

leak constituted a “pollution condition” under the 

CPL policy. The Court also noted that this 

interpretation was supported by the reasonable 

expectations of the insured, who would have 

sought the CPL coverage for just such an incident. 

 

The Court then had to determine whether this 

pollution condition — the gas leak — caused the 

associated property damage and personal injury. 

Here, Chartis argued that simple but-for causation 

was not sufficient for coverage under the CPL 

policy. Rather, Chartis stated, the policy requires 

the contaminating nature of the gas to have 

directly caused the harm. Arguing that it was the 

explosion and fire that caused the harm, not the 

contaminating nature of the gas, Chartis hoped to 

avoid any duty to indemnify.  

 

The Supreme Court disagreed, however, finding 

the sequence of events in this case — a gas leak 

causing an explosion which in turn caused harm — 

sufficient to establish causation under the CPL 

policy. Not only did the text of the policy not 

require such “direct causation,” even if it did, the 

contaminating nature of natural gas is both its 

toxicity and its volatile tendencies, as the Court’s 

definition of “contaminant” made clear. Thus, any 

harm caused by the gas explosion would have, in 

fact, been directly caused by the contaminating 

nature of natural gas. Under the Court’s analysis, 

the harm in this case was plainly “caused by 

Pollution Conditions,” and was therefore covered 

by the CPL policy. The Court also rejected 

Chartis’ reliance on prior case law, noting that the 

Wisconsin cases cited by Chartis dealt with CGL 

exclusions, not affirmative coverage under a CPL 

policy (and therefore did not control), and the cited 

New York cases restricted “pollution” insurance 

clauses to “broadly dispersed environmental 

pollution” — a restriction not recognized under 

Wisconsin law. 

 

Finally, the Court determined whether concurrent 

coverage under the Acuity and Chartis polices was 

even possible. Noting that coverage under the 

Acuity CGL policy was not the question before the 

Court, the Court went on to find that the Chartis 

CPL policy affirmatively contemplated dual 

coverage given its language regarding “other 

policies.” Given this language, it could not argue 

that coverage  under CGL and CPL policies is 

mutually exclusive. The Court therefore reversed 

the Court of Appeals and remanded the case to trial 

court for a reinstatement of its original judgment. ■ 

_________________________________________ 

 

 

Please contact attorney Robert L. McCollum at 

rlm@mccollumlaw.com if you have any questions 

regarding this decision. 
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